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(2) Election statement. A recipient may
file a section 2039(f)(2) election state-
ment indicating that the recipient
elects to treat a lump sum distribution
in the manner described in paragraph
(c) of this section. The statement must
be filed where the recipient would file
the income tax return for the taxable
year of the distribution. The statement
must be signed by the recipient and in-
clude the individual’s name, address,
social security number, the name of
the decedent, and a statement indi-
cating the election is being made. A
section 2039(f)(2) election statement
may be filed at any time prior to mak-
ing the election under paragraph (d)(1)
(i) or (ii) of this section.

(3) Effect on estate taxr return. If the
date the estate tax return is filed pre-
cedes the date on which the recipient
makes the section 402(a)/403(a) taxation
election with respect to a lump sum
distribution, the estate tax return may
not reflect the election. However, if
after the estate tax return is filed, the
recipient makes the section 402(a)/
403(a) taxation election, the executor of
the estate may file a claim for refund
or credit of an overpayment of the Fed-
eral estate tax within the time pre-
scribed in section 6511. See also,
§20.6081-1 for rules relating to obtain-
ing an extension of time for filing the
estate tax return.

(e) Election irrevocable. If a recipient
of a lump sum distribution files a sec-
tion 2039(f)(2) election statement, an
income tax return (or amended return)
or makes a rollover contribution that
constitutes the section 402(a)/403(a)
taxation election described in para-
graphs (c¢) and (d), the election may not
be revoked. Accordingly, a subsequent
and amended income tax return filed
by the recipient that is inconsistent
with the prior election will not be
given effect for purposes of section 2039
and section 402 or 403.

(f) Lump sum distribution to multiple
recipients. In the case of a lump sum
distribution paid or payable under a
qualified plan with respect to the dece-
dent to more than one recipient, the
exclusion under §20.2039-2 applies to so
much of the distribution as is paid or
payable to a recipient who makes the
section 402(a)/403(a) taxation election.
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(g) Distributions of annuity contracts
included in multiple distributions. Not-
withstanding that a recipient makes
the section 402(a)/403(a) taxation elec-
tion with respect to a lump sum dis-
tribution that includes the distribution
of an annuity contract, the distribu-
tion of the annuity contract is to be
taken into account by the recipient for
purposes of the multiple distribution
rules under section 402(e).

[T.D. 7761, 46 FR 7304, Jan. 23, 1981, as amend-
ed by T.D. 7956, 49 FR 20284, May 14, 1984]

§20.2039-5 Annuities under individual
retirement plans.

(a) Section 2039(e) exclusion—(1) In
general. In the case of a decedent dying
after December 31, 1976, section 2039 (e)
excludes from the decedent’s gross es-
tate, to the extent provided in para-
graph (c) of this section, the value of a
“qualifying annuity’ receivable by a
beneficiary under an individual retire-
ment plan. The term ‘‘individual re-
tirement plan’” means—

(i) An individual retirement account
described in section 408(a).

(ii) An individual retirement annuity
described in section 408(b), or

(iii) A retirement bond described in
section 409(a).

(2) Limitations. (i) Section 2039(e) ap-
plies only with respect to the gross es-
tate of a decedent on whose behalf the
individual retirement plan was estab-
lished. Accordingly, section 2039(e)
does not apply with respect to the es-
tate of a decedent who was only a bene-
ficiary under the plan.

(ii) Section 2039(e) does not apply to
an annuity receivable by or for the
benefit of the decedent’s estate. For
the meaning of the term ‘‘receivable by
or for the benefit of the decedent’s es-
tate,” see §20.2042-1(b).

(b) Qualifying annuity. For purposes
of this section, the term ‘‘qualifying
annuity’” means an annuity contract or
other arrangement providing for a se-
ries of substantially equal periodic
payments to be made to a beneficiary
for the beneficiary’s life or over a pe-
riod ending at least 36 months after the
decedent’s death. The term ‘‘annuity
contract’” includes an annuity pur-
chased for a beneficiary and distributed
to the beneficiary, if under section 408
the contract is not included in the
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gross income of the beneficiary upon
distribution. The term ‘‘other arrange-
ment’”’ includes any arrangement aris-
ing by reason of the decedent’s partici-
pation in the program providing the in-
dividual retirement plan. Payments
shall be considered ‘‘periodic’ if under
the arrangement or contract (including
a distributed contract) payments are to
be made to the beneficiary at regular
intervals. If the contract or arrange-
ment provides optional payment provi-
sions, not all of which provide for peri-
odic payments, payments shall be con-
sidered periodic only if an option pro-
viding periodic payments is elected not
later than the date the estate tax re-
turn is filed (as determined under
§20.2039-3(d)). For this purpose, the
right to surrender a contract (includ-
ing a distributed contract) for a cash
surrender value will not be considered
an optional payment provision. Pay-
ments shall be considered ‘‘substan-
tially equal” even though the amounts
receivable by the beneficiary may
vary. Payments shall not be considered
substantially equal, however, if more
than 40% of the total amount payable
to the beneficiary under the individual
retirement plan, determined as of the
date of the decedent’s death and ex-
cluding any postmortem increase, is
payable to the beneficary in any 12-
month period.

(c) Amount excludible from gross es-
tate—(1) In general. Except as otherwise
described in this paragraph (c), the
amount excluded from the decedent’s
gross estate under section 2039 (e) is
the entire value of the qualifying annu-
ity (as determined under §§20.2031-1
and 20.2031-7 or, for certain prior peri-
ods, §20.2031-7A) payable under the in-
dividual retirement plan.

(2) Ezcess contribution. In any case in
which there exists, on the date of the
decedent’s death, an excess contribu-
tion (as defined in section 4973(b)) with
respect to the individual retirement
plan, the amount excluded from the
value of the decedent’s gross estate is
determined under the following for-
mula:

E=A-A(X+C-R)
Where:

E=The amount excluded from the decedent’s
gross estate under section 2039(e),
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A=The value of the qualifying annuity at the
decedent’s death (as determined under
§§20.2031-1 and 20.2031-7 or, for certain
prior periods, §20.2031-7TA),

X=The amount which is an excess contribu-
tion at the decedent’s death (as deter-
mined under section 4973(b)),

C=The total amount contributed by or on be-
half of the decedent to the individual re-
tirement plan, and

R=The total of amounts paid or distributed
from the individual retirement plan be-
fore the death of the decedent which
were either includable in the gross in-
come of the recipient under section
408(d)(1) and represented the payment or
distribution of an excess contribution, or
were payments or distributions described
in section 408(d)(4) or (b) (relating to re-
turned excess contributions).

(3) Certain section 403(b)(8) rollover
contributions. This subparagraph (3) ap-
plies if the decedent made a rollover
contribution to the individual retire-
ment plan under section 403(b)(8), and
the contribution was attributable to a
distribution under an annuity contract
other than an annuity contract de-
scribed in §20.2039-2(b)(3). If such a roll-
over contribution was the only con-
tribution made to the plan, no part of
the value of the qualifying annuity
payable under the plan is excluded
from the decedent’s gross estate under
section 2039(e). If a contribution other
than such a rollover contribution was
made to the plan, the amount excluded
from the decedent’s gross estate is de-
termined under the formula described
in subparagraph (2) of this paragraph,
except that for purposes of that for-
mula, X includes the amount that was
a rollover contribution under section
403(b)(8) attributable to a distribution
under an annuity contract not de-
scribed in §20.2039-2(b)(3).

(4) Surviving spouse’s rollover contribu-
tion. This subparagraph (4) applies if
the decedent made a rollover contribu-
tion to the individual retirement plan
under section 402(a)(7), relating to roll-
overs by a surviving spouse. If the roll-
over contribution under section
402(a)(7) was the only contribution
made by the decedent to the plan, no
part of the value of the qualifying an-
nuity payable under the plan is ex-
cluded from the decedent’s gross estate
under section 2039(e). If a contribution
other than a rollover contribution
under section 402(a)(7) was made by the
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decedent to the plan, the amount ex-
cluded from the decedent’s gross estate
is determined under the formula de-
scribed in subparagraph (2) of this
paragraph, except that for purposes of
that formula, X includes the amount
that was a rollover contribution under
section 402(a)(7).

(6) Election under §1.408-2(b)(7)(ii).
This subparagraph (5) applies if the de-
cedent at any time made the election
described in §1.408-2(b)(7)(ii) with re-
spect to an amount in the individual
retirement plan. If this subparagraph
(5) applies, the amount excluded from
the decedent’s gross estate is deter-
mined under the formula described in
subparagraph (2), except that for pur-
poses of that formula, X and C include
the amount with respect to which the
election was made.

(6) Plan-to-plan rollovers. (i) This sub-
paragraph (6) applies if the individual
retirement plan is a transferee plan. A
“¢transferee plan’ is a plan that was
the recipient of a contribution de-
scribed in section 408(d)(3)(A)(i) or
409(b)(3)(C) (relating to rollovers from
one individual retirement plan to an-
other) made by the decedent. The
amount of the contribution described
in section 408(d)(3)(A)(1) or 409(b)(3)(C)
is the ‘‘rollover amount.” The plan
from which the rollover amount was
paid or distributed to the decedent is
the ‘“‘transferor plan.”

(ii) If the decedent made a contribu-
tion described in subparagraph (3) or (4)
to the transferor plan, the amount ex-
cluded from the decedent’s gross estate
with respect to the transferee plan is
determined under the formula de-
scribed in subparagraph (2), except that
for purposes of that formula, X in-
cludes so much of the rollover amount
as was attributable to the contribution
to the transferor plan that was de-
scribed in subparagraph (3) or (4). The
extent to which a rollover amount is
attributable to a contribution de-
scribed in subparagraph (3) or (4) that
was made to the transferor plan is de-
termined by multiplying the rollover
amount by a fraction, the numerator of
which is the amount of such contribu-
tion, and the denominator of which is
the sum of all amounts contributed by
the decedent to the transferor plan (if
not returned as described under R in
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subparagraph (2)), and any amount in
the transferor plan to which the elec-
tion described in subparagraph (5) ap-
plied.

(iii) If the decedent made the election
described in subparagraph (5) with re-
spect to an amount in the transferor
plan, the amount excluded from the de-
cedent’s gross estate with respect to
the transferee plan is determined under
the formula described in subparagraph
(2), except that for purposes of that for-
mula, X includes so much of the roll-
over amount as was attributable to the
amount in the transferor plan to which
the election applied. The extent to
which a rollover amount is attrib-
utable to an amount in the transferor
plan to which the election applied is
determined by multiplying the rollover
amount by a fraction, the numerator of
which is the amount to which the elec-
tion applied, and the denominator of
which is the sum of all amounts con-
tributed by the decedent to the trans-
feror plan (if not returned as described
under R in subparagraph (2)), and the
amount in the transferor plan to which
the election applied.

(iv) If a transferor plan described in
this subparagraph (6) was also a trans-
feree plan, then the rules described in
this subparagraph (6) are to be applied
with respect to both the rollover
amount paid to the plan and the roll-
over amount thereafter paid from the
plan.

(d) Examples. The provisions of this
section are illustrated by the following
examples:

Example (1). (1) A establishes an individual
retirement account described in section 408
(a) on January 1, 1976, when A is age 65. A’s
only contribution to the account is a roll-
over contribution described in section
402(a)(5). The trust agreement provides that
A may at any time elect to have the balance
in the account distributed in one of the fol-
lowing methods:

(i) A single sum payment of the account,

(ii) Equal or substantially equal semi-
annual payments over a period equal to A’s
life expectancy, or

(iii) Equal or substantially equal semi-
annual payments over a period equal to the
life expectancy of A and A’s spouse.

(2) The trust agreement further provides
that although semiannual payments have
commenced under option (ii) or (iii), A (or
A’s surviving spouse) may, by written notice
to the trustee, receive all or a part of the
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balance remaining in the account. In addi-
tion, under option (ii), any balance remain-
ing in the account at A’s death is payable in
a single sum to A’s designated beneficiary.
Under option (iii), any balance remaining in
the account at the death of the survivor of A
or A’s spouse is payable in a single sum to a
beneficiary designated by A or A’s surviving
spouse.

(3) A elects option (iii), and the first semi-
annual payment is made to A on July 1, 1976.
On that date, A’s life expectancy is 15 years,
and that of A’s spouse is 22 years. Under op-
tion (iii), the semiannual payments to A or
A’s surviving spouse will continue until July
1, 1998.

(4) A dies on November 20, 1978. On Decem-
ber 15, 1978, the trust agreement is modified
so that A’s surviving spouse no longer may
elect to receive all or part of the balance re-
maining in the account. The value of the
semiannual payments payable to A’s spouse
is excluded from A’s gross estate under sec-
tion 2039(e).

(5) A’s spouse dies July 12, 1981, and the
single sum payment payable on account of
the death of A’s spouse is paid to the des-
ignated beneficiary on August 1, 1981. Not-
withstanding that the balance in the account
was paid to the designated beneficiary with-
in 36 months after A’s death, the value of the
semiannual payments payable to A’s spouse
are excluded from A’s gross estate, since at
A’s death those semiannual payments were
to be paid over a period extending beyond 36
months. Section 2039(e) does not apply to ex-
clude any amount from the estate of A’s
spouse, because A’s spouse was only a bene-
ficiary and not the individual on whose be-
half the account was established.

Example (2). Assume the same facts as in
example (1), except that the trust agreement
is not modified so that A’s surviving spouse
no longer may elect to receive all or part of
the balance remaining in the account (see (2)
and (4) in example (1)). Instead, the balance
of the account is applied toward the pur-
chase of a contract providing an immediate
annuity, the contract is distributed to A’s
surviving spouse on December 15, 1978, and
under section 408 the contract is not in-
cluded in the gross income of the spouse
upon its distribution. The value of the annu-
ity contract is excluded from A’s gross es-
tate, if the contract provides for a series of
substantially equal periodic payments (with-
in the meaning of paragraph (b) of this sec-
tion) to be made over the life of A’s sur-
viving spouse or over a period not ending be-
fore the date 36 months after A’s death.

Example (3). (1) B establishes an individual
retirement plan described in section 408(a)
(““IRA B”’) on February 6, 1981, in order to re-
ceive a $220,000 rollover contribution from a
qualified plan, as described in section
402(a)(5). B dies August 14, 1981. C, an indi-
vidual, is the sole beneficiary under IRA B.
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The amount in IRA B ($238,000) is payable to
C in whole or part as C may elect. Because
the amount in IRA B is payable to C as other
than a qualifying annuity, within the mean-
ing of paragraph (b) of this section, no
amount is excluded from B’s gross estate
under section 2039(e).

(2) On October 17, 1981, C contributes $1,500
on C’s own behalf to IRA B. Under §1.408-
2(b)(7)({i), C’s contribution will cause IRA B
to be treated as being maintained by and on
behalf of C (“IRA C”) and C’s making the
contribution constitutes an election to
which paragraph (c)(6) of this section ap-
plies. The balance in IRA C immediately be-
fore C’s contribution is $240,000. Accordingly,
the amount with respect to which C made
the election is $240,000.

(3) C dies January 19, 1982. E, an individual,
is the sole beneficiary under the plan, and
the amounts payable to E ($242,000) are pay-
able as a qualifying annuity, within the
meaning of paragraph (b) of this section.

(4) The rules described in section 2039(e)
and this section are applied with respect to
the gross estate of C without regard to
whether amounts now payable under IRA C
were or were not excluded from B’s gross es-
tate. Under paragraph (c) of this section, the
amount not excluded from C’s gross estate is
the value of the qualifying annuity payable
to E ($242,000), multiplied by the fraction
$240,000/($240,000+$1,500). Thus, the amount
not excluded from C’s gross estate is $240,497.
[($242,000) ($240,000 ($240,000+$1,500))=$240,497.]
The amount excluded is therefore $1,503
($242,000 — $240,497).

Example (4). (1) F, an individual, establishes
an individual retirement plan (“IRA F1”) in
1977 and makes $1,250 annual contributions
for 1977, 1978, 1979 and 1980 (4x$1,250=8$5,000),
each of which is deducted by F under section
219. In February 1980, F receives an $85,000
distribution on account of the death of G, F’s
spouse, from the qualified plan of G’s former
employer, and rolls it over into IRA Fl1,
under section 402(a)(7). Because IRA F1 in-
cludes a rollover contribution under section
402(a)(7), paragraph (c)(4) of this section ap-
plies. In 1981, F’s entire interest in IRA F1,
$100,000, is paid to F and contributed to an-
other individual retirement plan (‘‘IRA F2”)
under section 408(d)(3)(A)({i). IRA F2 is a
transferee plan to which paragraph (c)(6) of
this section applies because of the rollover. F
makes a $1,600 deductible contribution to
IRA F2 for 1981.

(2) F dies in 1984. The balance in IRA F2
($146,000) is payable to G, an individual, as a
qualifying annuity, within the meaning of
paragraph (b) of this section.

(3) Under paragraph (c) of this section, the
amount not excluded from F’s gross estate is
the value of the qualifying annuity payable
under IRA F2 multiplied by the fraction
$96,700/$101,500. Accordingly, the amount not
excluded is $139,096. [($146,000) ($96,700/
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$101,500)=$139,096.] The amount excluded is
$6,904 ($146,000 — $139,096).

(4) The numerator of the fraction ($96,700)
is determined by multiplying the amount
rolled over from IRA F1 to IRA F2 ($100,000)
by a fraction, the numerator of which is the
amount of the rollover contribution to IRA
F1 ($85,000), and the denominator of which is

the total contributions to IRA F1
($85,000+$5,000=$90,000).  [($100,000)  ($85,000/
$90,000)=$96,700.]

(6) The denominator of the fraction

($101,500) is the sum of the contributions to
IRA F2 (the $100,000 rollover contribution
from IRA F1, and the $1,500 annual contribu-
tion to IRA F2).

[T.D. 7761, 46 FR 7305, Jan. 23, 1981; 46 FR
17191, Mar. 18, 1981, as amended by T.D. 8540,
59 FR 30103, June 10, 1994]

§20.2040-1 dJoint interests.

(a) In general. A decedent’s gross es-
tate includes under section 2040 the
value of property held jointly at the
time of the decedent’s death by the de-
cedent and another person or persons
with right of survivorship, as follows:

(1) To the extent that the property
was acquired by the decedent and the
other joint owner or owners by gift, de-
vise, bequest, or inheritance, the dece-
dent’s fractional share of the property
is included.

(2) In all other cases, the entire value
of the property is included except such
part of the entire value as is attrib-
utable to the amount of the consider-
ation in money or money’s worth fur-
nished by the other joint owner or own-
ers. See §20.2043-1 with respect to ade-
quacy of consideration. Such part of
the entire value is that portion of the
entire value of the property at the de-
cedent’s death (or at the alternate
valuation date described in section 2032
which the consideration in money or
money’s worth furnished by the other
joint owner or owners bears to the
total cost of acquisition and capital ad-
ditions. In determining the consider-
ation furnished by the other joint
owner or owners, there is taken into
account only that portion of such con-
sideration which is shown not to be at-
tributable to money or other property
acquired by the other joint owner or
owners from the decedent for less than
a full and adequate consideration in
money or money’s worth.

The entire value of jointly held prop-
erty is included in a decedent’s gross

§20.2040-1

estate unless the executor submits
facts sufficient to show that property
was not acquired entirely with consid-
eration furnished by the decedent, or
was acquired by the decedent and the
other joint owner or owners by gift, be-
quest, devise, or inheritance.

(b) Meaning of ‘“‘property held jointly’’.
Section 2040 specifically covers prop-
erty held jointly by the decedent and
any other person (or persons), property
held by the decedent and spouse as ten-
ants by the entirety, and a deposit of
money, or a bond or other instrument,
in the name of the decedent and any
other person and payable to either or
the survivor. The section applies to all
classes of property, whether real or
personal, and regardless of when the
joint interests were created. Further-
more, it makes no difference that the
survivor takes the entire interest in
the property by right of survivorship
and that no interest therein forms a
part of the decedent’s estate for pur-
poses of administration. The section
has no application to property held by
the decedent and any other person (or
persons) as tenants in common.

(c) Examples. The application of this
section may be explained in the fol-
lowing examples in each of which it is
assumed that the other joint owner or
owners survived the decedent:

(1) If the decedent furnished the en-
tire purchase price of the jointly held
property, the value of the entire prop-
erty is included in his gross estate;

(2) If the decedent furnished a part
only of the purchase price, only a cor-
responding portion of the value of the
property is so included;

(3) If the decedent furnished no part
of the purchase price, no part of the
value of the property is so included;

(4) If the decedent, before the acquisi-
tion of the property by himself and the
other joint owner, gave the latter a
sum of money or other property which
thereafter became the other joint own-
er’s entire contribution to the purchase
price, then the value of the entire prop-
erty is so included, notwithstanding
the fact that the other property may
have appreciated in value due to mar-
ket conditions between the time of the
gift and the time of the acquisition of
the jointly held property;
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